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Introduction

1.

This submission is made in support of full repdebection 59 of the Crimes Act
1961, to secure respect for New Zealand childreaiean rights. New Zealand
has prohibited corporal punishment of children wig$he family/home. To fulfil
its international human rights obligations it negalensure children’s equal
respect for their human dignity and physical iniiggand equal protection under
the law on assault.

The submission emphasises the importance of @deainl this area. Complete
removal of section 59 will send a clear and unegtay message to parents and all
others that hitting children is as unlawful andustified as hitting anyone else.
This is the only just and safe basis for child atibn and for the effective
promotion of positive, non-violent forms of disai@, which the New Zealand
Government is already engaged in..

The submission reviews the relevant internatiomahdéin rights standards under
the International Bill of Human Rights and the Centron on the Rights of the
Child. It also briefly summarises the acceleragnggress of reform towards
making Europe a corporal-punishment-free-zone dden and global progress
in the context of the current UN Secretary Gensr&tudy on Violence against
Children.

The Global Initiative was launched during the 28@&sion of the Commission on
Human Rights in Geneva to highlight the growing lammights consensus against
all corporal punishment of children and to supsrelimination by sharing
information and strategies. Our website includespart on the legal status of
corporal punishment in all states and dependernitaees
www.endcorporalpunishment.org

The current UN Secretary General’s Study on ViodeAgainst Children is
encouraging all states to examine their legislaéind ensure that it is fully in
compliance with human rights standards, proteatimtgiren effectively from all
forms of violence. The Independent Expert appoitgthe Secretary General to
lead the Study, Professor Paulo Pinheiro, has matksar, following nine
regional consultations held in connection with 8tedy, that his report, to be
delivered to the UN General Assembly this autumiti,r ecommend prohibition
of all corporal punishment including in the familach of the nine regional
consultations adopted recommendations which indwadeall for prohibition of

all corporal punishment.



6. When Professor Pinheiro addressed a meeting iWé&tminster Parliament in
December 2005 he stated:
“I have to say | have been surprised at the cordgrey aroused in some
guarters by my statement, made after the regiooasgltations, that the study
report will certainly recommend a universal banahcorporal punishment.
Surely, it would be strange indeed if the “expddading a study on violence
against children would suggest that it is OK todttldren?

“My study is human rights based, and again it wooddstrange if | should
contradict the Committee on the Rights of the Childich has been telling
states consistently for more than a decade thaCitnv@vention requires
prohibition of all corporal punishment...

“If I was conducting a study on violence againsimaals, would | be expected
to defend smacking puppies and kittens? Thedattould not look those
many children | have met around the world in thesegnd say that | had
decided they were worthy of less legal protectromfassault than myself or
other adults. Really, it is absurd... It is sad arahic that children, the most
vulnerable of people, should have had to wait Uast for this basic
protection. We cannot draw lines and try and deéineeptable ways of hitting
children. There can be no compromise, any more t@compromise in
challenging all violence against womeh.”

Convention on the Rights of the Child

7. Before the adoption of the Convention on the Rigiithe Child in 1989, the
International Bill of Human Rights — the Univer&aclaration and the two
International Covenants on Civil and Political Rgghnd Economic, Social and
Cultural Rights — upheld “everyone’s right to resipfer their human dignity and
physical integrity and to equal protection under ldav. The Preamble to the
Convention on the Rights of the Child affirms, stardance with Principles in
the Charter of the United Nations, repeated inrRteamble to the Universal
Declaration, that “recognition of the inherent digrand of the equal and
inalienable rights of all members of the human fgrnsi the foundation of
freedom, justice and peace in the world”. The Pldaralso reminds us that the
Universal Declaration “has proclaimed that childtie® entitled to special care
and assistance”.

8. Some states had already reformed their legislatiajive children equal
protection under the criminal law on assault betbeeConvention on the Rights
of the Child was adopted in 1989. But it is undeuwlby the adoption and almost
universal ratification of the Convention that hed to a rapidly accelerating
challenge to the legality and social acceptanamgdoral punishment, in the
family and in other settings, throughout the woflte issue is being further
highlighted, and more progress made, in the corkttte UN Secretary
General’s Study. The human rights consensus onstfue makes universal law
reform inevitable. The only question is how muchder children are going to
have to wait for adults to concede, and legislateeflect, their equal right to full
protection. Some suggest that children are “difi€téut their differences, their
initial fragility and developmental state, theirdgtbnal vulnerability, and the
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particular difficulties they face in seeking helpen suffering harm, suggest that
they should have more, rather than less, proteétoon deliberate assault.

It has been the particular task of the Conventimhits monitoring treaty body,
the Committee on the Rights of the Child, to chadkethe traditional view of
children as possessions or simply objects of can¢éermove governments and
societies on to respect for each and every chilmhaadividual human being and
rights holder.

The Committee has from its earliest sessions ir8128d special attention to
challenging corporal punishment. The CRC is th&t finternational instrument to
expressly require protection of children from ‘falims of physical or mental
violence”, while in the care of parents or otherdi¢le 19). The Convention also
includes the general principle (article 3(1)) ttha best interests of the child shall
be a primary consideration in all actions concegrahildren.

Those who still challenge the Committee’s consisitetierpretation of article 19,
read in the context of the whole Convention, asiirgtg prohibition of all
corporal punishment however light, appear to beréisg that corporal
punishment is not “violence” and is only administéfin the best interests of the
child”. The Committee, from early in its life, hasown little patience with such
adult double standards. The Committee started exagireports from states
which had ratified the Convention in 1993. Thatry@athe report of its fourth
session, it “recognised the importance of the gomiestf corporal punishment in
improving the system of promotion and protectiohaf rights of the child and
decided to continue to devote attention to it mphocess of examining States
parties reports”

In the same year, the Committee held a GenerauBssan Day on “Children’s

Rights in the Family”, organised as its contribatto International Year of the

Family. The then Vice-Chair stated:
“As for corporal punishment, few countries haveacllaws on this question.
Certain states have tried to distinguish betweencdrrection of children and
excessive violence. In reality the dividing linéween the two is artificial. It
IS very easy to pass from one stage to the otheralso a question of
principle. If it is not permissible to beat an aguihy should it be permissible
to do so to a child? One of the contributions & @onvention is to call
attention to the contradictions in our attitudesdacultures.”

Consistent recommendationsto states: The Committee meets for three sessions
a year to examine state reports, with an oral hgat which Committee members
guestion state representatives. At the end of eaamination the Committee
issues “concluding observations”. During its filsicade of examining states’
reports, the Committee has recommended prohibiti@il corporal punishment,

in the family and all other settings, to more tH&0 states in all continents.

In September 2000, the Committee held the firstvof General Discussion Days
on violence against children. It focused on “Statdence to children” and after it
the Committee adopted detailed recommendationsidimg for the prohibition of
all corporal punishment:
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“The Committee recommends that States parties\ealerelevant
legislation to ensure that all forms of violenceaamgt children, however light,
are prohibited, including the use of torture, ouet, inhuman or degrading
treatment (such as flogging, corporal punishmendtbier violent measures)
for punishment or disciplining within the child jice system, or in any other
context. The Committee recommends that such l&égislacorporate
appropriate sanctions for violations and the pramsof rehabilitation for
victims...

“The Committee urges the launching of public infatibn campaigns to raise
awareness and sensitize the public about the sgwvadrhuman rights
violations in this domain and their harmful impact children, and to address
cultural acceptance of violence against childrergmpoting instead ‘zero-
tolerance’ of violence”

In recommendations adopted following its secondgearDiscussion Day, on
“Violence against children in families and schools2ld in September 2001, the
Committee proposed that States should “enact @ateps a matter of urgency,
their legislation in order to prohibit all forms wiblence, however light, within
the family and in schools, including as a form @icgpline, as required by the

provisions of the Convention. °”.

Earlier in 2001, the Committee had adopted its tBeneral Comment on “The

aims of education” (general comments are authorg@tatements of the

Committee’s interpretation of the Convention’s@es). In it, the Committee re-

emphasises that corporal punishment is incompatiltkethe Convention:
“...Children do not lose their human rights by virtakepassing through the
school gates. Thus, for example, education muptdgded in a way that
respects the inherent dignity of the child, enalikeschild to express his or
her views freely in accordance with article 12(hyao participate in school
life. Education must also be provided in a way tlegpects the strict limits on
discipline reflected in article 28(2) and promotesn-violence in school. The
Committee has repeatedly made clear in its conolyidbservations that the
use of corporal punishment does not respect therentt dignity of the child
nor the strict limits on school discipline...”

Some states, including New Zealand (in 1997 and@pa0d the UK (in 1995 and
2002), have received more than one strong recomatiendrom the Committee.
When the Committee examined New Zealand’s secqmuit,an 2003, it stated
that it “is deeply concerned that despite a revaévegislation, the State party has
still not amended section 59 of the Crimes Act 19@ich allows parents to use
reasonable force to discipline their children. Whilelcoming the Government’s
public education campaign to promote positive, aimhent forms of discipline
within the home, the Committee emphasizes thaCthrevention requires the
protection of children from all forms of violenaghich includes corporal
punishment in the family and which should be accanmd by awareness-raising
campaigns on the law and on children’s right tagution.™®




18.The English common law defence of “reasonable desent” and reflections of
it like that in section 59, forms part of the lawaround 70 countries worldwide, a
very dubious colonial legacy. These countries awe ander very strong pressure,
from the Committee on the Rights of the Child attteointernational and
European human rights treaty bodies, to removeeaisfing justification of
violence completely to give children equal protewti

19. The Committee has in particular criticised attentptdefine some arbitrary level
of violence against children as lawful. During theamination of the United
Kingdom’s first report under the Convention, the&AChair of the Committee
explained the Committee’s position:

“It was the Committee's experience that difficidteose whenever a
‘reasonable’ level of corporal punishment was péteda under a State's
internal law. To draw an analogy, no-one would aedbat a ‘reasonable’
level of wife-beating should be permitted. His [tfiee-Chair's] conclusion
was that the United Kingdom position representegstige of the outdated
view that children were in a sense their parentgttels. In the Scandinavian
countries and Austria, stricter legislation had uésd in fewer cases going to
court than in the United Kingdom, rather than tleerse... The notion of a
permissible level of corporal punishment was thest lavoided.®

20.When the Committee examined the UK’s second rap&002, it re-emphasised:
“The Committee is of the opinion that governmeptalposals to limit rather
than to remove the ‘reasonable chastisement’ defdocot comply with the
principles and provisions of the Convention andaferementioned
recommendations, particularly since they constituterious violation of the
dignity of the child. Moreover, they suggest ttahe forms of corporal
punishment are acceptable and therefore underndoneaional measures to

promote positive and non-violent discipline®®.”

21.Writing the foreword to a report on research inbaiyg children’s views on

“smacking”, published in the UK in 2004, Jaap Doshkp has chaired the

Committee since 1999, explains and summarise®4#siqn:
“Mr. Jones is a well-respected employer and he $ovis employees. He wants
his business to be as successful and productipessible. He needs well-
disciplined workers to achieve that. He makes a that an employee who is
not following his instruction, is late for work e@sponds too slow, will be
subject to ‘reasonable chastisement’. He specifileat that chastisement will
be — e.g. two slaps on the left hand of the woftethe right hand if the
worker is left handed) if he or she is 10 minuggs.lIt will be done in the
office of the Director to avoid public embarrassinen

“Such a practice would be entirely unacceptablewery State in the world,
result in a public outcry and, most likely, seridegal consequences,
including prosecution of that employer. But if veplace the employer with a
parent and the worker with a child, ‘reasonable stisement’ all of a sudden
becomes acceptable. The excuse is usually thah{sang their children out
of good intentions, or that it is in their ‘bestémnests’. But excuses are not
justifications. An employer who hits one of hider workers, even if done



with the best intentions, commits an assault anthtes the human dignity
and physical integrity of that worker...

“In this world, 192 governments have promised tinaty will take all
appropriate legislative, administrative, social aeducational measures to
protect the child from all forms of violence (ald 9 of the United Nations
Convention on the Rights of the Child)...
“The Committee on the Rights of the Child, in cleao§ monitoring this
Convention, has recommended that governments skysiiematically:
prohibit all forms of violence, including all corpad punishment however
light, in the upbringing of children in their homes schools, in care
institutions and any other place;
undertake — at the same time — educational and emess-raising
campaigns to inform parents and other caretakesualchildren’s right
to protection and about the non-violent methoddisdiplining and
raising children.
“Many citizens and politicians regularly expres®ithconcern about
increasing violence in their societies. The credipof this concern is
guestionable as long as they are not willing tdaesly address the use of
violence against children. And don’t suggest théttke bit of violence is

acceptable. It is not! That applies equally for ksand children...™*

22.When the Joint Committee on Human Rights in theR#fiament considered the

implications of complete or partial removal of tteasonable punishment defence

in 2004, it concluded:
“We do not think that the very clearly expressesiwg of the Committee on the
Rights of the Child can be ignored. As the onlyybdtarged with monitoring
compliance with the obligations undertaken by staethe CRC, its
interpretations of the nature and extent of thoskgations are authoritative.
In our view, the Committee has consistently maear¢hat corporal
punishment of children is a serious violation ad tild’s right to dignity and
physical integrity, and that states must both idtroe a legislative prohibition
of such punishment at the same time as measureslficating the public
about the negative consequences of corporal pur@shrin the light of this,
we do not consider that there is any room for diion as to the means of
implementing Article 19 CRC as interpreted by tloentittee on the Rights of
the Child: it requires the reasonable chastisendg=ience to be abolished
altogether”

Support from other human rights Treaty Bodies

23.0ther UN human rights Treaty Bodies have movedippsrt the Committee on
the Rights of the Child in its pursuit of equal f@ation for children’s human
dignity and physical integrity. For example, in M2§02 the Committee on
Economic, Social and Cultural Rights, referringtésoGeneral Comment on “The
Right to Education”, recommended that the UK shqartzhibit corporal
punishment in the family, “Given the principle dktdignity of the individual that
provides the foundation for international humartsgaw...”, and in line with the
recommendation of the Committee on the Rights @f@hild*® In 2005, it made
a similar recommendation to Malta.Similarly, in 2004, the Committee against



Torture echoed the recommendation of the Commiattetthe Rights of the Child
to New Zealand that it should prohibit corporal jstiment in the family®

The European human rights standards and mechanisms

24.The Council, which now has 46 member states, wabkshed to defend human
rights, parliamentary democracy and the rule of [@ae regional human rights
mechanisms of the Council have been pursuing aolitf corporal punishment
for three decades, starting with a series of judgmef the European Court of
Human Rights, on first judicial and then schoolpmral punishment, all against
the UK!® It was these judgments which effectively forceel th Government to
introduce legislation, first to prohibit all cor@dmpunishment in all state-
supported education (coming into effect in 19879 ten in 1999 to extend
abolition to cover private schools.

25.1t is not easy for children to challenge breacHeabe@ir rights by their parents.
Nevertheless, an application by a young Englishlbdyto a judgment by the
European Court in 1998 on parental corporal punésitii The boy had been
beaten with a garden cane by his stepfather, wisopn@secuted for assault, used
the defence of “reasonable chastisement” in anifimgburt and was acquitted.
The European Court found unanimously that the bgatmounted to degrading
punishment in breach of the European Human Rigbts/éntion. The UK
Government was responsible because its domestjalbowing “reasonable
chastisement”, did not provide adequate protedtioluding effective deterrence.

26.The European Court has not as yet explicitly conterall corporal punishment,
but nor has it implied that any level of corporahgshment is permittednder the
Convention. Traditionally, the Court limits its deration to the particular
circumstances of the case before it, and “A v UlWdlved a severe beating with
a cane. But the case was introduced more thand wgo, and it is clear that the
jurisprudence of the Court, interpreting the Corianas a “living instrument”,
develops over time. Supervision of execution ofjjuénts of the European Court
is carried out by the Council of Europe Committédmisters. The Committee is
still supervising the execution of “A v UK” and m®t satisfied with the UK’s
response to the judgment.

27.1In its 2004 report on this issue, the UK ParliammepntCommittee on Human
Rights notes that the European Court is increagirgderring to the standards of
the Convention on the Rights of the Child in itdgments on issues involving
children, and that it is likely that in any futurase the Court would find that
anything less than equal protection for childremibreach of the European
Convention. The Committee notes:
“Children are vulnerable to exploitation and opgston in ways that adults
are not. They need protection, including from thelwes, but it is certainly
not self-evident that such protection requires therbe deprived of the
protection that the law offers to everyone else tNéeefore think it likely that
in a future case before the European Court of HulRagits, the UK will be
required under article 14 [the anti-discriminati@mticle in the European
Human Rights Convention] to justify the less faadble treatment of children
under the law of common assautt’.
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The Court has indeed begun to refer to the CRQuagrdts standards in its
judgments. In “A v UK” it refers, without elaborati, not only to article 37
(which, like article 3 of the European Conventionlduman Rights, requires
protection from inhuman or degrading punishment)diso to article 19,
requiring protection from “all forms of physical orental violence” while in the
care of parents and others. In another judgme2d@8, against Germany, the
Grand Chamber of the European Court stated: “Timeamurights of children and
the standards to which all governments must agpirealising these rights for all
children are set out in the Convention on the Rigtitthe Child. The Convention
entered into force on 2 September 1990 and hasrb&ad by 191 countries,
including Germany. The Convention spells out thr@dhuman rights that
children everywhere — without discrimination — have®®

The European Commission and Court of Human Righte falso emphasised that
prohibiting all corporal punishment does not breattter Convention rights (for
example to family or private life or religious figzam). In 1982, the Commission
rejected an application by Swedish parents whgetléhat Sweden’s 1979 ban
on parental physical punishment breached theit tmhespect for family life and
religious freedont? In 2000, the Court declared inadmissible an appto
challenging the abolition of corporal punishmenprivate schools in the UK on
grounds that it breached rights to family life artigious freedonf!

A very clear and consistent challenge to all coappunishment across the 46
member-states of the Council is coming now fromEheopean Committee of
Social Rights. This Committee monitors states’ chamge with the European
Social Charter and the Revised Social Charter wivilhleventually replace it; the
Charters guarantee citizens’ economic, social aftdral rights and cover child
protection. In a general observation issued in 2684 Committee concludes that
it considers “that article 17 requires a prohibitia legislation against any form
of violence against children, whether at schoobtimer institutions, in their home
or elsewhere. It furthermore considers that angrottbrm of degrading
punishment or treatment of children must be praédin legislation and
combined with adequate sanctions in penal or @awl”

In its observation, the Committee highlights thasistent abolitionist
recommendations of the Committee on the Righte®fGhild as well as the
European Court judgment, “A v UK”. It pursues threed for equal protection for
children: “The Committee does not find it acceptatblat a society which
prohibits any form of physical violence betweenltdwould accept that adults
subject children to physical violence.”

The Committee also states: “To prohibit any forntofporal punishment of
children is an important measure for the educaticthe population in this respect
in that it gives a clear message about what socmtgiders to be acceptable. It is
a measure that avoids discussions and concerpsnsete the borderline would
be between what might be acceptable corporal poméshand what is not?

Between 2003 and May 2005, the European Commift€eaal Rights, having
examined reports under article 17 of the Charteas,concluded that France,
Slovak Republic, Romania, Hungary, Poland, Slovehiakey, Spain, Malta and



the UK are not in conformity with the Charter besathey have not effectively
prohibited all corporal punishment in the familyn& the issue of the relevant
conclusions, Romania and Hungary have gone ahdadvahibition and
Slovenia and the Slovak Republic have indicatey ti# do so*

34.Also under the Charters, five “collective complainivere submitted in 2003
against Belgium, Greece, Ireland, Italy and Pott{igae of the 13 member states
which have so far accepted the Additional Protéadhe Charters establishing the
collective complaints procedure). These allege tiattates are in breach of
article 17 of the Charters because they have faiadfectively prohibit all
corporal punishment. In decisions that became pualthe end of May 2005, the
Committee found that Belgium, Ireland and Greeceew®t in compliance
because their laws did not prohibit all violencaiagt children. Greece has
already announced that it will go ahead with fublgbition. In the case of
Ireland, the decision states: “The Committee ntitasthe corporal punishment of
children within the home is permitted by Irelandvigtue of the existence of the
common law defence of reasonable chastisementoddti the criminal law will
protect children from very serious violence witkiie home, the fact remains that
certain forms of violence are permitted. The Cornesitherefore holds that the
situation is in violation of Article 17 of the Resed Charter.”

35.1In the case of Italy and Portugal, the Committeddiel that the existence of
Supreme Court decisions in each country interpgdtie law as prohibiting all
violence including all corporal punishment was agdq for compliance, although
the decisions have not as yet been reflected isl&mpn. The decision on
Portugal states that “the prohibition of all forofsviolence has a legislative basis;
it has the potential to reach all forms of violemegardless of where it occurs or
to the identity of the alleged perpetrator and ibacked by adequate, dissuasive
and proportionate sanction&”.

36.In June 2004, the Parliamentary Assembly of thenCbwf Europe adopted a
detailed recommendation, with overwhelming suppehich states:

“The Assembly considers that any corporal punishneéchildren is in
breach of their fundamental right to human digratyd physical integrity.
The fact that such corporal punishment is stillflavin certain member states
violates their equally fundamental right to the salegal protection as
adults. Striking a human being is prohibited irr&pean society and children
are human beings...

“The Assembly therefore invites the Council of Ea@'es Committee of
Ministers to launch a co-ordinated and concertethpaign in all the member
states for the total abolition of corporal punishmhef children. The
Assembly notes the success of the Council of Eumagaolishing the death
penalty and the Assembly now calls on it to makej&) as soon as possible,
a corporal punishment-free zone for childref.”

37.By the end of 2005, 16 of the 46 member statesabhatved full prohibition (in
Italy and Portugal by Supreme Court decision), Geesnd the Netherlands have
introduced legislation to prohibit and at leastrfother states have committed
themselves to full prohibition.



The process of abolition in European states
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Sweden was the first country to add to its law gplieit prohibition of parental
corporal punishment, in 1979. A provision was adubetthe Parenthood and
Guardianship Code stating: “Children are entitleddre, security and a good
upbringing. Children are to be treated with respectheir person and
individuality and may not be subjected to corpqahishment or any other
humiliating treatment”.

The purpose and effect of this reform in civil l@noften misunderstood. Back in
1957, a provision in Sweden’s criminal law whicltesed parents who caused
minor injuries through physical punishment (an gglént of section 59) was
repealed. From that date the criminal law on assgudlied equally to
“disciplinary” assaults by parents on their childr&ection 5 of Chapter 3 of the
Swedish Criminal Code covers assaults which calsdily injury, illness or
pain”, which covers any corporal punishment whiatuld be prosecutable.

Recent court decisions in Sweden have confirmed thiOctober 2004, the first
instance court of Varberg acquitted a man who Isatatked” (with his open
hand) and pushed his 15 year-old step daughtdravfjes of “petty assault”
(ringa misshand@l The court implied that this smacking was to besidered a
“justified” trivial reprimand. But on May 4 this g, the court of second instance
of Western SwederHpvratten for Vastra Sverigeoverturned the acquittal and
sentenced the stepfather to pay a fine for “petpaalt”. The court of second
instance noted that the prohibition against corfgauaishment in the parental
code is considered to clarify that corporal punishtrof a child is a criminal act
and punishable in the same manner as assault ootlagrypersof®

In many of the other countries which have impleradran explicit ban on
corporal punishment, removal of similar defenceaeéirst. So for example in
Finland, the criminal law on assault was amendeérmve a provision stating
that a petty assault was not punishable if comuhitie parents or others
exercising their lawful right to chastise a childNorway, a similar provision
was removed from the criminal code in 1972. AndtAagepealed the explicit
authorisation of parental corporal punishment id7L9hese repeals were “silent”
reforms — removing special defences for violentiplument, so that the criminal
law on assault applied equally to “punitive” orad@inary assaults on children.
But they did not positively state that corporal glaiment of children was
prohibited. Sweden was the first state to recogtheeneed for explicit
prohibition to challenge the traditional acceptaateiolent discipline.

Explicit removal of section 59, as proposed in@renes Amendment Bill, would
have the same effect as Sweden’s 1957 and 1979n®femphasizing that the
criminal law on assault does apply equally to séedddisciplinary” assaults on
children by their parents and others.

Criminalising parents

43.

Governments’ hesitations over this reform tendoué on the dangers of
“criminalizing” parents for “minor” assaults on thehildren. Human rights
obligations require New Zealand to ensure childnensame protection under the

10



law on assault as adults. But plainly implementadad enforcement of the law
when parents are the perpetrators and their chilidee victims must take account
of the dependent status of children and the seagiture of family relationships.
The primary purpose of law reforms to prohibit amad punishment in the family
is educational — to change attitudes and practide@duce and eliminate violence
against children.

44.Prosecution and other formal interventions shoulg be pursued when judged
after careful inter-disciplinary assessment to & Imecessary to protect the child
from significance harm and to be in the best irgisref the child victim. In any
case, it is clear that prosecutions are not pursucept in very special
circumstances - for assaults which cause no iguipain, whether the victim is a
child or an adult. Thde minimisprinciple applies, that the law does not concern
itself with trivial matters. It is common sensettheosecution of parents is very
seldom in the interests of their children. Prosecuin this context is invariably
an indication that the child protection system ta@led. When an assault on a
child is reported (now or after law reform) therashof course be some
investigation to establish whether the child isisk of significant harm. Such
investigations should be carried out in a sensgive supportive manner.
Guidance to all those involved in child protectiorcluding the police and
prosecuting authorities, should stress the bestaats of the child.

45.The UK Parliament last year adopted a provisiothenChildren Act 2004
(section 58) which removes the availability of teasonable punishment defence
in relation to serious charges of actual and guevoodily harm, wounding, etc. It
leaves the defence available in relation to chaojesmmon assault and leaves
the UK in breach of its human rights obligations path the Committee on the
Rights of the Child and the European Committeeani& Rights have made clear
(see above, paras. 19, 20 and 32).

46.During the provision’s parliamentary passage, samgeed that complete removal
of the “reasonable punishment” defence would cresal uncertainty, because
parents would not know whether they would face @cason for “trivial”
smacking. When the UK Parliamentary Joint Committeédiuman Rights
considered the implications of complete removahef‘reasonable punishment”
defence for prosecution policy, it concluded:
“We consider that a total prohibition of corporalipishment provides a
greater degree of legal certainty than either thegent law or the new clause
restricting the scope of the reasonable chastis¢meience. Complete repeal
sends a very clear message that any parent whoksntlaeir child is liable to
prosecution. Whether they will in fact be prosedwtd! of course depend on
how the DPP [Director of Public Prosecutions] exises his prosecutorial
discretion in such cases. We do not consider tire mastence of this
discretion to be incompatible with the requiremesftgegal certainty. A
degree of prosecutorial discretion is inevitabla@hation to all criminal
offences. The enforcement of the law of assauktdmat adults already
requires prosecutorial discretion to be exercisedndividual cases. If this is
compatible with the requirements of legal certaif@yd there is no suggestion
that it suffers from a lack of legal certainty), fued it difficult to see why
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applying the same law as between adults and chilgrany less legally
certain.”

In contrast to the proponents of partial removahefdefence, the Committee
states:
“We are not persuaded that abolishing the defeeewés the scope and
definition of the law to the discretion of the peoating authorities. The scope
of the law will be clear: all physical assaults taye person on another will be
treated equally, and will be liable to prosecuttaking account of the
circumstances of each individual case. The prosecuill not be left to define
the law, any more than he is left to define the ¢hwssault as it applies
between adults. This will involve the ordinary of prosecutorial
discretion. As the DPP said in evidence, ‘the itgas that, just as most minor
assaults against adults are not prosecuted, | sttspest minor assaults
against children would not be either.” Technicaliyy adult who taps another
adult on the shoulder without that person's consehable to prosecution for
assault. We are not aware of any practice on the plethe CPS [Crown
Prosecution Service] of bringing inappropriate peasitions for technical
assault between adults, or of any single instaricioh a prosecution. The
application of a criminal law which is very broad $cope is properly
regulated through the exercise of prosecutoriatdiion. The same would be
true of the application of the same law if its gaiton were extended to
children within the family.?’

Progress in other regions

48.

49.

Human rights mechanisms in other global regionaatappear, as yet, to have
specifically considered cases involving corporatipiment of children in the
home. But the Inter-American Court of Human Ridgids emphasised states’
obligations to protect children from all forms abkence, including by “private”
individuals, referring to the conclusions of then@uittee on the Rights of the
Child and the European Court of Human Rights judgi& v UK”. It did this in
an advisory opinion on “The legal status and hunmgints of the child”, requested
by the Inter-American Commission on Human Right&0022° In October 2005
the Inter-American Commission on Human Rights leelearing on ending
corporal punishment in the region, and intendsstofar an advisory opinion on
the need for prohibition across the Americas. Eagn American states now
have bills before their Parliaments which wouldtpba all corporal punishment
in the family. In Brazil and Costa Rica, the bhiave already made substantial
progress.

In January 2005 in Nepal, the Supreme Court detldnrat a section in the Child
Act excusing “minor beating” of a child by paremtteacher was
unconstitutionaf’

Conclusion

50.

New Zealand’s Parliament has an immediate oppdgtamimplement a reform
that will fulfil its human rights obligations anchderline its commitment to
children’s welfare. Complete and explicit removhtection 59 will send a clear
and unequivocal message to parents and all othatritting children is as
unlawful and unjustified as hitting anyone elseisTik the only just and safe basis
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for child protection and for the effective promatiof positive, non-violent forms
of discipline, which the New Zealand Governmerdlieady engaged in. New
Zealand can provide a lead in the region, in theed of the UN Secretary
General’s Study on Violence against Children.
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